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English Translation

2008 BUDGET HAS BEEN PRESENTED TO THE TURKISH PARLIAMENT

___________________________________________________________________________

I. Introduction

One of the government budgets which are legal texts granting the authority and permission to the government for collecting and expending the income was presented to the Turkish Parliament under the name of 2008 Draft Central Administration Budget Law in October as a requirement of the provisions of the Constitution. In Article 162 of the Constitution, it is stipulated that the government budgets shall be presented to the Turkish Parliament within 75 days at latest as from the beginning of the relevant year. The negotiations on the budget will begin in the Planning and Budget Commission in the early November and the discussions on the text approved will continue in the General Assembly. The text approved in the General Assembly will be promulgated in the Official Gazette before the date of 01.01.2008 and take effect at this date.

Undoubtedly, the importance of the government budgets does not emerge from the sole fact that government is granted the authority and permission to make expenditures for the performance of the public services and collection of the income to be used in financing these expenditures. The more important function of the budgets is their impact on our economic and social lives. The budgets, reaching nearly one third of the national income of our country, yield economic results due to the transfer of huge amounts of resources from the persons and special corporations to the public in the national economy while ensures re-distribution of the national income among the individuals during the collection of the income and expending it to public services. This power of the budgets makes them very important instruments that the Governments use in the application of their policies.

Another feature of the government budgets is that they show annual program of the government preparing it; for budgets display where the government receive resources at which amounts within one year, how much of the resources is allocated for which public services and what the priorities are with regard to public services.

It is worth noting that the government budgets are the source of the powers of the administrators in the country. In more explicit words, the expenditure authorization granted to the budgets is the source of the individual powers of the politicians entitled by the society to govern the state and the bureaucrats they appoint. This authorization whose monetary size reaches nearly one third of the national income renders the politician and the appointed bureaucrats entitled to govern the state a focus of power. Due to this power, administrators are always surrounded with crowds. Sudden dispersion of the crowds around those who lose this authorization and sudden evacuation of the buildings of the parties which lose their authority to govern are significant implications proving the power of the expenditure authorization in the name of the society.

Despite their important effects on our social lives, government budgets are generally disregarded. The fact that civic awareness in our country has not developed sufficiently and the informal economy have their relative shares in this condition. The widespread informal economy, in order words the fact that people do not pay tax as much as they must, prevents the formation of the ownership feelings on the budget resources obtained through taxes and the interest in the expenditure items and forms consequently.

In fact, government budgets, being texts over which how much and where the national income will be allocated by the public, directly affect everyone in the state in some way. These results emerge during both the collection of the resources and their expenditure on public services. However, as noted above, due to the informal economy, in order words, since the burden of the budget resources (taxes) cannot be distributed on a fair basis among the individuals, the attention of the people cannot be drawn on the budget resources and their expenditure places and forms. Therefore, the budgets cannot create the impact which they are supposed to and is very important for the budget to be solid and realistic.

According to the negotiation agenda announced to the public by the Turkish Parliament Presidency, 2008 Central Administration Draft Budget Law will be discussed in the Planning and Budget Commission between November 5, 2007 and November 29, 2007. Following the completion of these negotiations, the Draft will be discussed in the Turkish Parliament General Assembly. Upon the completion of these negotiations and approval of the Draft, 2008 Central Administration Budget Law will take effect at the date of 01.01.2008 after being promulgated in the Official Gazette until 31.12.2007.

Minister of Finance declared in his speech for the introduction of the budget at the date of 18.10.2007 that fiscal discipline and structural reforms will continue, within this context social security reform will be put into application, the decrease in the public debt inventory will be sustained, the pressure of the interest expenses on the budget will be decreased and expenditure quality will be improved.                    

II. Macro indicators taken into consideration during the preparation of the budget

The macro indicators taken into consideration during the preparation of the budget are presented in the following table.

	GNP (TRY)
	TRY 716,6 billion

	GNP (USD)
	USD 520,1 billion

	Growth rate
	5,5%

	Year-End Consumers’ Price Index
	4%

	Year-End Producers’ Price Index
	3,75%

	Import
	USD 182 billion

	Export
	USD 117 billion

	Income per capita
	USD 7.000


III. Budget expenses

Of the budget expenses foreseen to be as TRY 222,3 billion in total, TRY 56 billion is consisted of interest expenses and the remaining TRY 166,313 is consisted of expenses other than interest. The portion exceeding ¼ of the budget expenses covers interest expenses. Of the expenses other than interest, TRY 48,6 billion is allocated to personnel expenses, TRY 22,9 billion is allocated to purchases of goods and services, TRY 37 billion to the deficit of social security institutions, TRY 5,6 billion to agricultural supports and TRY 11,7 billion to investment expenses. The proportion of budget expenses to GNP is 31,02%.

As for the officer wages which is a hot issue on the agenda, the government plans to make an increase at the rate of 10,5% on the lowest officer wages and 4,1% on the highest officer wages in 2008.

The distribution of 2008 budget expenses is shown on the table below.         

	
	2007 initial 

allocation

(Billion TRY)
	2007/9 

realization

(Billion TRY)
	2008 allocation

(Billion TRY)
	Change as 

compared to the 

Initial allocation

of the previous 

year (%)

	Total budget expenses
	204,9
	153,9
	222,3
	8,49

	Personnel expenses
	43,6
	33,0
	48,6
	11,46

	Social sec. premiums
	10,1
	4,1
	6,4
	(36,63)

	Purchases of goods 

and services
	15,5
	13,6
	22,9
	47,74

	Interest expenses
	52,9
	42,8
	56,0
	5,86

	Current transfers
	60,8
	47,7
	69,2
	13,81

	Financing of Social Sec. 

Institution deficits
	31,5
	24,8
	37,0
	17,46

	Support to 

local administrations
	13,6
	9,6
	15,0
	10,29

	Those transferred to 

Funds
	2,9
	2,2
	3,6
	24,13

	Agricultural support
	5,2
	5,1
	5,6
	7,69

	Capital expenses
	12,1
	7,5
	11,7
	(3,30)

	Capital transfers
	3,6
	2,6
	2,1
	(41,66)

	Granting loan
	3,6
	2,5
	3,9
	8,33

	Legal reserves
	2,3
	-
	1,3
	(43,47)


Another important difference of 2008 budget from the former is that the primary surplus is decreased to 5,5% from 6,5%. This change in rate will provide an additional resource amounting to TRY 6,5 billion to the Government. The primary surplus is shown as TRY 38,2 billion on the budget. Budget deficit is TRY 17,7 billion; the proportion of this budget to GNP is 2,5%.    

IV. Budget income

TRY 171,8 billion of 2008 budget income which is foreseen as TRY 204,5 billion (net amount after rejected and returned amounts) in total and indicates 8,8% increase as compared to 2007 budget will be obtained from tax income whereas TRY 33,2 billion from income other than tax. The proportion of budget income to GNP is 28,54%.

The distribution of the tax income which is foreseen as TRY 171,2 billion after deducting rejected and returned amounts on 2008 Central Administration Budget is determined as follows. 

	
	Foreseen in

2007 budget 

(billion TRY)
	Foreseen to be

realized in 

2007 year-end

(billion TRY)
	2008 estimate

(billion YTL)
	Change according

to the estimate

on 2007 year

end estimate 

(%)

	Budget income
	188,1
	187,9
	204,5
	8.83

	Income from

those other than tax
	30,0
	36,9
	33,2
	(10,02)

	Total tax income    

(including rejected

and refunded)
	173,9 
	170,2
	187,8 


	10,34

	Total tax income    

(excluding rejected

and refunded)
	158,1 
	151,0
	171,2
	13,37

	Income tax                                                         
	33,4
	34,3
	38,1  


	11,07

	Corporate tax                                                   
	11,9
	13,0
	14,5  


	11,53

	Domestic VAT                                              
	20,2
	16,5
	17,7 


	7,27

	Motor Vehicles Tax                                        
	3,6
	3,4
	3,9  


	14,70

	Special Consumption

Tax                                          
	41,1
	38,6
	44,7  


	15,80

	Banking and

Insurance Transactions

Tax                  
	3,1
	3,2
	4,0  


	25,00

	VAT Levied During 

Import                                                
	29,6
	26,0
	30,5  


	17,30

	Stamp Duty                                                       
	3,6
	3,7
	4,2  


	13,51

	Fees  
	4,6
	4,8
	5,4  


	12,50

	Other Taxes
	7,3
	7,1
	8,2
	15,49


As it is clear from the table, the share of the indirect taxes levied on income and earnings in the total tax revenues is 30,7%. The indirect taxes are still dominant in the tax revenues (69,3%).

We can say that a more realistic estimate has been given relating to the collection of domestic VAT in 2008 when compared to 2007. As it is clear from the table, it is understood that the domestic VAT collection which is estimated as TRY 20,2 billion for the year 2007 will be realized below 18-19% of this amount. Within this scope, a 17% increase is expected to emerge in Value Added Tax levied during import when compared year-end estimate.

There seems a meager change in the proportion of loan interests to tax income. The rate which is 33,4% in 2007 is 32,7% in 2008. In summary, one third of the tax revenues will continue to be paid in 2008.

Another important feature of the new budget is that the share of the tax revenues in GNP increases from 23,4% to 23,9%.          

LEGAL STATUS OF PUBLIC PRIVATE PARTNERSHIPS IN TURKEY 

I- What is Project Finance & Public Private Partnerships?

The typical definition of project finance is the financing of the development or exploitation of a right, natural resource or other asset where the bulk of the financing is to be provided by way of debt and is to be repaid principally out of the assets being financed and their revenues. Generally project finance transactions are based upon a complicated financial structure. One of the first steps of the project finance structure is establish a new company called “Special Purpose Vehicle (SPV)” and all the operations of the project will be managed by this new established “SPV”. After establishing the “SPV”, all the counterparties of the project will sign agreements with the SPV to mitigate or control all the risks which may occur during both the pre-completion and the post completion phases of the project. Rather than the general assets of the project companies, the project debt and equity are used in order to finance the project. As a common feature of these structures, debt is repaid by using the cash flow generated by operation and the performance of the project.
 

The financing is typically secured by the entire project assets, licenses, or ownership of the rights related to natural resources. These are the main securities for lenders in order to assume the control of a project if the project company has difficulties complying with the loan terms. On the other hand, this structure allows the project company to avoid providing financiers with recourse to its general assets incase of poor performance of the project. 
 

As a complicated structure, project finance is most commonly utilized in the industries that necessitate special investment methods and approaches such as; petrochemicals, electricity, mining, transportation, telecommunication, aviation. In order to avoid the technical, environmental, economic risks; the projects in these industries are generally completed by a number of specialist companies operating in a contractual network with each other. So as to distribute the risk associated with the projects, generally these projects are distributed among multiple parties. 

The project financing scheme usually involves a number of equity investors as well as a group of banks which provide loans to the operation. Most commonly there are no guarantees or only limited guarantees for the projects finance debt. These project finance structures respectively referred as “non-recourse project finance” and “limited recourse project finance” and different than the traditional finance methods the investors and the creditors financing the projects do not have full direct recourse to the project companies and shall look to the success of the project as their primary source of repayment. As a result, the project finance techniques are mainly used for the industries where the revenue streams can be defined and tend to be more applicable in relatively large industries that require considerable capital equipment and long term financing.
 

There are specific reasons and advantages for using project finance structures. One of the most important points is that project finance structures allow allocation of specific project risks to those parties best able to manage them by establishing special purpose vehicle and/or joint ventures, increase the availability of finance and reduce the risk for major project participants by separating the risks of a new project from participants’ existing business other than the project. As another important point, the project finance loans typically have longer terms and bigger amount than the typical corporate finance loans. These two features make project finance preferable for the relatively larger industries and investments such as public utilities. In many emerging markets and especially in Turkey, the public sector i.e. infrastructure, electricity, telecommunications, transportation has started to rely on private finance. The public service projects that require high technology and cost have been commenced to consider as a high burden on the governments over the past decade. For the reasons mentioned above, public private partnerships are the most important implementation area of the project finance methods. 

Cooperation between public agencies such as local authorities or central government and private sector entities tend to be referred to Public-Private Partnerships (PPPs). Traditionally, private sector participation was based on the public agency’s specifications and was limited to separate planning, design or construction contracts on a fee for service basis. PPP has introduced a structure whereby the public service is funded and operated through a partnership of public agencies and private sector companies.

The need for additional finance under the ongoing program, faster implementation of the projects, reducing both construction and operation costs, transferring the managerial skills of the private sector and enhancing the public management system are the main and significant advantages of the PPP system. Turkish administration has launched PPP models as the main method to finance the public sector around 1980’s.

PPP expands the role of the private sector and allows the public agencies to use the technical, financial and management resources of the private sector and to reach a specialized expertise. Furthermore, it allows public agencies to accelerate the implementation of high priority projects by procuring services in new ways, to enable the delivery of new technology developed by private entities and to encourage private entrepreneurial development. Most importantly, PPP system helps to substitute private sector resources and to reduce the size of the public agency. 

On the other hand, it allows the private partner to modify its business opportunities by assuming the new or expanded responsibilities and risks. 

With PPPs, parties can have the ability to allocate the responsibilities and to specify the roles, risks and rewards on a contractual basis in order to provide incentives for maximum performance and the flexibility which are necessary to achieve the desired results. 

Public-private partnerships can be applied to a large range of industries so as to provide various functions that include; project conceptualization and origination, design, construction, operation, maintenance, and program management. 

The public partner is typically a state department, a local authority or municipal public service department that is the owner and operator of the facilities. The private partners are professional service companies, contractors, and financial entities. 

Public agencies and the private sector have both shared and separate goals when entering into any partnership agreement. Public agencies are established to provide standardized public services and facilities. For public agencies, it is necessary to realize the most efficient use of public resources in an equitable manner with a strong emphasis on stable baseline level of service by using a fixed number of staff and limited budgetary resources under public regulations. PPPs, in their various forms allow public agencies the flexibility to minimize these constraints while still achieving their public objectives. 

Private businesses are established to provide an attractive return on company resources by providing desired services to clients and by making strategic investment decisions. PPPs can offer them opportunities to improve profitability and expand market share. 

PPPs are beneficial when it is necessary to perform the project that requires tight schedules, complex structure, construction and innovative finance because of their ability to provide the access to specialized expertise and technology, relief from staff burdens, ability to apply special incentives and disincentives to improve project performance, and access to private investment. 

Generally, the scope of the PPPs is determined by the public agencies, based on their specific needs and policy objectives. The identification of the activities to be included in the procurement has been involved in this process. 

PPPs depart most substantially from conventionally developed projects when they are financed with private market debt or equity that is to be repaid from project-derived direct user charges on a non- recourse or limited-recourse basis. 

As PPPs have become more common, many governments have become eager to capitalize on the increased efficiencies of the private sector and have found that private developers deliver greater value for money. 

In Turkey, PPP models have been implemented in a limited number of projects over the past 20 years. The main reason for limited implementation of PPPs bases on the non-organized and scattered regulations. 

II- Public Private Partnership Methods in Turkey

Even though there is no umbrella law that regulates the general rules and framework of PPP in Turkey, various PPP models have been implemented to public service projects since the 1980’s. PPP models have been introduced by the entry into force of a number of laws. Therefore, it is difficult to provide an adequate classification of the various models that are in place. The method to be applied to a given project might be determined depending on the structure of the project and expected sharing of costs, risks and benefits between the public agency and the private investor.

Some of the main PPP methods have been introduced by the Law on Regulation of Privatization Applications no 4046 dated 24.11.1994. It shall be noted that there are other laws regulating PPP methods as well. We set out below the main characteristics of some of the PPP structures currently in place: 
1. Concession

The legal ground of concession agreements is regulated with the Law Concerning Concessions on Public Interest no. 576 dated 10.06.1910. Concession agreements enable the public agencies to transfer the management of infrastructure or services to the private sector. The private investor operates the public service in the name of the public agency and on the risk of the investor. The service fee to be paid by the public agency shall be collected by the private investor. 

For the services that are considered as natural monopoly, the only way that the private sector might be involved in the project is the concession method. The general application is to conclude concession agreements with a long duration. 

Upon expiry of the concession, properties regarding the subject matter service are automatically transferred to the public agency.
Concession agreements are subject to review by the Administrative High Court (Danistay). With the amendments to the Constitution in 2000, the context of the review became limited with the statement of opinion. Any dispute in connection with such agreements shall be subject to the provisions of administrative law and the jurisdiction of the administrative courts. 

2. Build – Operate – Transfer

Build – Operate – Transfer Model (“BOT”) has been introduced in Turkish legal system with the Law Concerning Realization of Certain Investments and Services through Build Operate Transfer Model no 3996 dated 08.06.1994. “BOT” is defined as a special project finance model, where investment costs (including profits) shall be remitted to the investor through the sale of the products produced and services rendered by the investor. “BOT” models are mostly applied to projects that require sophisticated know-how and high costs.

Projects where the “BOT” model can be applied to are as follows: building, operating and transfer of the bridges, tunnels, dams; irrigation, fresh/potable water, waste treatment and drain facilities; telecommunication; production/transfer/distribution and trade of electricity; mines and its operations; factories and similar facilities; investments for preventing environment pollution; highways, railways, under and above car lots, harbors and airports for civil usage.

Subsequent to the amendments of the Turkish Constitution and the Law no. 3996 dated 08.06.1994 in 1999, BOT projects are governed by the provisions of private law and international and/or domestic arbitration may be selected for settlement of disputes.

3. Build – Operate 

Build – Operate Model (“BO”) has been introduced by Law Concerning Construction and Operation of Electricity Production Power Plants and Regulation of Sale of Energy through Build Operate Model no 4283 dated 16.07.1997. This model has been regulated exclusively for the construction and operation of energy production facilities, where the investor would own the energy production facility. 

In this model, investors are granted the right to build and operate only thermal-power plants. Hydroelectric power plants, geothermal and nuclear power plants and all other power plants that operate with renewable energy resources are excluded from the scope of the law. 

Due to the fact that the model is confined to a specific subject, this model has been implemented in a very low number of projects in Turkey. 

In accordance with the Law no 4283, agreements to be concluded within the scope of the model shall be governed by the provisions of private law and international and/or domestic arbitration may be selected for settlement of disputes.

4. Build – Lease – Transfer

Build – Lease – Transfer Model (“BLT”) has been introduced by amending the Health Services Fundamental Law on 2005 and applies only in relation
 to health services. The Ministry of Health allows investors to build health facilities on public real property, which facilities shall be in turn leased to the Ministry.

All services in the subject matter facilities, with the exception of medical services, are to be provided by the private sector. Depending on the qualifications of the facility, if the investor also provides the operational services, this shall be considered in the determination of the lease amount. 

As there is no specific regulation regarding the applicable law and forum, the contracts to be concluded within the scope of the model are public law agreements subject to the jurisdiction of administrative courts. 

5. Transfer of Operational Rights

In this model, the administration transfers the operational rights to the private investor for a certain period of time and under certain conditions. Besides the Law on Regulation of Privatization Applications no 4046, which provides the general definition of this method, this is also regulated in the Law on the Authorization of Legal Entities Other than Turkish Electricity Institution for the Production, Transfer, Distribution and Trade of Electricity no. 3096 dated 04.12.1984. 

In this method the ownership rights are not transferred, but only the operation rights of a specific service is lent to the private investor. 

Pursuant to the provisions of the Law no 4046, the Privatization Authority may implement other type of methods in accordance with the prospects of a public service and the necessities of the project. 

III- Developments in the legal framework  

Despite the fact that PPPs have been implemented in Turkey for a long period of time and there are different types of models applicable, it is still difficult to make an adequate classification of the applicable laws and regulations. It can be easily observed from the chronological list of the main laws provided below that in the late 80’s the rules and conditions of each administration for the PPP model was regulated separately, whereas with the introduction of the Law on Regulation of Privatization Application no 4046 dated 24.11.1994, there was an attempt of codification of the various models. However, even though PPPs refer to the realization of a public service with private participation, PPPs cannot be adequately categorized under the scope of the privatization framework. Thus, regulating the PPPs under Privatization Law to some extent prevented the implementation of the existing models in an efficient way. 

The relevant laws in force are shown below in chronological order: 

· Law Concerning Concessions on Public Interest no. 576 dated 10.06.1910
· Law Concerning the Authorization of Legal Entities Other than Turkish Electricity Institution for the Production, Transfer, Distribution and Trade of Electricity no 3096 dated 04.12.1984.

· Law Concerning Authorization of Legal Entities Other than Highways General Directorate for the Construction, Maintenance and Operation of Highways no 3465 dated 28.05.1988. 

· Law Concerning Realization of Certain Investments and Services through Build Operate Transfer Model no 3996 dated 08.06.1994. 

· Law on Regulation of Privatization Applications no 4046 dated 24.11.1994

· Law Concerning Construction and Operation of Electricity Production Power Plants and Regulation of Sale of Energy through Build Operate Model no 4283 dated 16.07.1997.

As the importance and necessity of PPPs is growing, there is an increasing demand for the adoption of a generally applicable legal framework. 

IV- Protection of Investor in Public Service Projects

PPPs may be defined as a specialized contractual relationship with the public agencies and/or government. As a general rule any contract with the public agency regarding the realization of a public service shall be considered as an “Administrative Contract” and thus, shall be subject to administrative jurisdiction. 

Since 1999 there have been many amendments in the Turkish legal system that might be considered as a significant change in the applicable law and dispute resolution mechanisms of PPPs. BOT which is the most common PPP method has started to be evaluated under the provisions of private law. In addition the legislator introduced regulations whereby PPPs were subject to private law, with the exception of concession agreements which are public law agreements subject to the jurisdiction of Administrative Courts. However, it shall be noted that the application of international arbitration to concession agreements entered into force with Law no 4501 dated 21.01.2000. Therefore, if there is a foreign party to a concession agreement, the parties may agree on international arbitration for the settlement of disputes.

In addition, Turkey has ratified a number of multilateral and bilateral investment treaties regarding protection of investors, the first of these being the bilateral Investment Treaty with Germany in 1962. In 1965, Turkey joined the International Center for Settlement of Investment Disputes (ICSID) Convention. Today, Turkey is a party to over fifty Multilateral and Bilateral Investment Treaties. In almost all these treaties Turkey has accepted the application of arbitration clause in agreements for investment projects. 

In view of the above developments, and provided that certain conditions apply, parties may freely determine the applicable forum within the provisions of the relevant regulations. 
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